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Any person aggrieved by tHié‘f(f)rder-In-Appeal may file an appeal or revision application, as
the one may be against such;‘,@fder, to the appropriate authority in the following way :
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Revision application to Government of India :
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i A revision applicationlies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any Ioss,iof goods where the loss occur in transit from a factory to a
warehouse or to another f:%gtory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or tigitggy outside .,
India of on excisable material used in the manufacture of the goods which a %eﬁpﬁrté?g’t?o\ ny
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country or territory outside India. £ (S 0,
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2C01 and shall be accompanied agajngts
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(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000k:
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where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50?51?0 foo
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nominate public sector bank ofl{the place where the bench of any nominate public sector bank of
the place where the bench of th; Tribunal is situated
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In case of the order ,cov“ers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner? f]ot withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Ceniral Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or Ql.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. o
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central. Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and;Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amotint of erroneous Cenvat Credit taken;
, iii amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that ;the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on_
payment of 10% of the duty demanded where duty or duty and penalty are in diip.uggﬁomn%
penalty, where penalty along is in dispute.” //{&\5\.\\5‘5‘0“'5?;@?"{@
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ORDER-IN-APPEAL

Three appeals have been filed by M/s Anand Healthcare Ltd., Plot No.1156/1,
Village Santej, Taluka-Kalol, Dist. Gandhinagar (hereinafter referred to as ‘the

appellant”).

2. Briefly stated, the appellant was holding Central Excise registration
No.AABCA3037BXMO001 and was engaged in the manufacture of P.P. Medicines falling
under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff Act,
1985 (CETA, 1985). The appellant was availing value based SSI exemption up to
clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as
amended) (hereinafter referred to as the ‘SSI notification’) for clearance of its own goods,
whereas the goods manufactured for loan licensees under various brand names not
belonging to the appellant, was cleared on payment of Central Excise duty @ 16% from
the first clearance in a financial year. The appellant was availing CENVAT credit of duty
péid on inputs used in the branded goods manufactured on behalf of loan licensees and
cleared on payment of duty from first clearance in a financial year, whereas in respect of
its own manufactured goods, CENVAT credit was availed after crossing the SSI
exemption limit of Rs.150 Lakhs aggregate clearance value in a ‘ﬁnancial year. The
factory of the appellant was falling within ‘rural area’ as defined in paragraph 4 of the
SSI notification. The exemption contained in the SSI notification did not apply to
specified goods bearing a brand name or trade name whether registered or not, of another
person, except in cases where such branded specified goods were manufactured in a
factory located in a ‘rural area’. It appeared that the appellant was liable to take into
account also the value of branded goods for the purpose of detenﬂ‘fning the exemption
limit of aggregate of first clearance value not exceeding 150 Lakhs Rupees made on or
after 1** April in a financial year and also for the purpose of determining the aggregate
value of clearances of all excisable goods for home consumption by a manufacturer from
one or more fac’Eories, or from a factory by One or more manufacture;'s not exceeding 400
Lakhs Rupees in the preceding financial year. As the appellant had failed to add the value
of branded goods for the purpose of determining the said aggregatevvalues of clearances
in a financial year as well as the preceding financial year, two show cause notices were
issued, which were adjudicated by the Deputy Commissioner of Ce_ntral Excise, Kalol
Division, Ahmedabad-III (hereinafter referred to as ‘the adjudicgeiting authority’) by
issuing the Order-in-original (hereinafter referred to as ‘the impugnefd orders’) as detailed

in the following table: 1
S.N | O.1.0. No. & Date Period covered Duty Penalty
.l confirmed = | imposed
1. | 313/D/2007-08-29.03.2008 | April-06 to Nov- | Rs.3,74,448/ | Rs.3,74,448/-
06 - |
2 | 316/D/2007-08-29.03.2008 | Dec-06 to Feb-07 | Rs.3,61,339/ | Rs.3,61,339/-

- P
3 | 317/D/2007-08-29.03.2008 | March -07 Rs.3,09,748/ | Rs.3,09,748/¢
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3 Being aggrieved, the aI?pellaxlt has filed the instant two appeals mainly on the

i
grounds that: 2

o

¢ Since the appellant had\,,not claimed the benefit of exemption as provided under
clause © of para 4 of th]e notification, they were not required to include the value
of clearances bearing bland name of another person; that as per para 3A(b) of the
notification, clealanees bearmg the brand name or trade name of another person
are ineligible for the g‘i‘ant of the exemption, therefore, while determining the
aggregate value of cleed‘ances for the specified purpose, brand name clearances
were not required to be "c‘:aken in to consideration.

e The specified condition: and clarification of the notification, the exemption to
clearances to brand.narrie of another person and exemption in case of Rural Area
is an additional exemptibn and therefore, it cannot be made mandatory.

e As per department version, the duty on clearances of brand name was exempted
under para 4 of the 119tiﬁcatio11,'110wever, they continued to collect the duty. As
such department ough{ i?"lot to have demanded the dutv again on clearance of brand
name of another person;

e No penalty is imposable.

4. Personal hearing 1n the matter was granted cn 19.04.2017, 17.05. 2017

20.06.2017, and 20.07. 2017. Howeve1 the appellant did not avail the oppmtumty of the
said personal hearings. I observe that as per Section 35(1A) of the Central Excise Act,

1944 no adjournment more than three times shall be granted. Further, the issues involved
in these cases have already been decided by me in various Order-in-Appeals in view of
CESTAT order No. A/11505 111506/2015 dated 02/09/2015 and the said decision is
required to be followed in these cases also. Therefore all the three cases are taken for
decision ex-parte. a ‘
' i

o

5. I have gone tlnough the facts of the case and submissions made in the appeal
memorandum. On perusal ¢ of 1e001ds I find that the appeals ﬁled by the appellant were
transferred to call book “in the year 2008 in view of Stay Order No.
S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a similar
matter in an appeal ﬁled by M/s Kosha Laboratories. Now Order No. A/11505-

11506/2015 dated 02/09/2015 in the matter of M/s Kosha Laboratories vs Commissioner

‘of Central Excise, Ahmedabad IIl has been issued by CESTAT, Ahmedabad. The

operative part of this orde;' having a direct bearing on the facts the appeals filed by the
appellant against the impugtied orders is reproduced as follows:

CA
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«g. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the braaded goods is more than
duty now being demanded, should neutralize entire demand required to be
verified and matter was remanded. The relevant portion of the said decision is
reproduced below:- P

3. Learned advocate has assailed the impugned orders on limitation as
also on merit. As regards limitation, he submits that the reasoning
adopted by Commissioner that the appellants has suppressed the fact that
their factory was located in rural area, cannot be urheld inasmuch as the
said fact is not capable of being suppressed. Revenue was very well
aware of location of their factory and as such, it cannot be said that there
was any suppression on their part. Arguing on merit, learned advocate
has drawn our attention to the earlier order passed by the Tribunal in
case of M/s. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) EL.T. 405 (T)]
wherein after taking note of the Larger Bench decision of the Tribunal in
case of CCE, Coimbatore v. M/s. Marutham Textiles (P) Lid., 2003
(153) E.L.T. 219 (Tri-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment
of duty, which according to Revenue should not have the paid duty. As
such, duty already paid on such branded goods is rsquired to be adjusted
against the duty now being demanded from the appellant. It is the
appellant’s contention that the duty paid on the branded goods is much
more than the duty now being demanded and would neutralize the entire
demand, and is required to be verified. For the said purpose, we remand
the matter to the original adjudicating authority. We also find favour
with the appellant’s plea of limitation, we direct the Commissioner that
such re-quantification exercise is to be done only for the period within
limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find
any merit in the appeal filed by the revenue. As there is no suppression of fact,
penalty imposed under Section 11AC cannot be sustained. '

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed of
in above terms.” 4

7. It has been intimated by Superintendent (RRA), Central Egcéise, Ahmedabad-111
vide letter F.No. TV/16-17/Ahd-III/RRA/Misc-CESTAT/2016-17 éeited 05/07/2016 that
CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case of M/s
Kosha Laboratories has been accepted by the department on monetary ground. It is

settled law that judicial discipline binds the adjudicating authority / appellate authority to
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follow the principles laid down by Tribunals / Courts, unless it is set aside by a hiéhe1
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v 8. Therefore, followiﬁg the ratio of Order No. A/11505-11506/2015 dated

02/09/2015 in the matter of M/s Kosha Laboratories vs Comrmss1one1 of Central Excise,
Ahmedabad-III, passed by CESTAT Ahmedabad is conect and proper in the iastant-
cases. Accordingly, I remand the matter to the adjudicating authority to examine all the
issues in line with the ratio:' éiven by Hon’ble Tribunal in the case of M/s Kosha

Laboratories supra and pass a réasoned order afier giving the appellant fair opportunity to

represent their side of the case in accordance with the principles of natural justice.
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the three appeals filed by the apijellant stand disposed of in above terms.
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TG (3TUTed - I)
Date) 5/07/2017
Attested B ‘
2 A /0 > !; § .
(Mohanan V.V) . : : .

Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

To,

M/s Anand Healthcare Ltd.,

Plot No.1156/1, . i

Village Santej, Taluka—Kalol DIS'[ Gandhinagar

Copy to:

1. The Chief Commissioner of ‘Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-IIL.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - I1I
4. The Additional Commissioner, Central Excise, Ahmedabad-1I1
5. The AC/DC, Central Excise, Kalol Division
7 Guard file
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